TR ETH QWAN S Bike Shops: Property Issues

SOLICITORS

In tandem with formulating your business plan and choosing a location for your bike shop,
you will need to consider the commercial and legal aspects of your move into new premises.
Perhaps you already run a bike shop and are looking to extend the shop due to increasing
demand, or alternatively downsize to smaller premises.

If you are looking to move into new bike shop premises, what are the important issues which
you should be considering and how can we help you address them in your favour?

- Heads of terms - it is very important that you take specialist advice from an independent
surveyor on the landlord’s proposed lease terms so as not to delay your scheme and to ensure
the terms for the deal you sign up to are not heavily biased in favour of the landlord, particularly in
the present “tenant’s market” where there are increasing amounts of vacant shop stock available
for letting, giving you a strong negotiating position;

- Take advice from a specialist retail solicitor - they will advise on what the lease will cover and
how best to protect your position in the lease — for example, rent review provisions, lease length
and if you will have the right to break the lease (with any pre-conditions for exercise of the break),
your ability to sell on the lease and your repairing obligations, particularly potentially costly
dilapidations liabilities when the lease ends;

- Fit out — presumably you will be planning to fit out the shop before opening for trading so you
may need to obtain planning consent from the local authority for the fit out works, together with
landlord’s consent for those works, and your solicitor will be able to advise you on how these
points should be dealt with in the lease, in your favour. In addition, your solicitor should ensure
that you are not penalised for your works by paying an uplifted rent at rent review, as a
consequence of the works;

- Financing your move - if bank finance is required, you will need to ensure that the banks
conditions for securing the funding are dealt with promptly and that they do not delay your
scheme. For example, the bank will probably want to see trading accounts, if your business has
been running for a while or details of projected turnover, if a relatively new business, so you
should provide relevant details to the bank as soon as possible.

Rather than moving into new premises, perhaps you are looking to extend your current shop,
to increase the area available for servicing bikes or simply to allow for more stock to be held in
the store. What points do you need to be aware of?

- Fit out works consents — if looking to extend your shop which you occupy under a lease, it is
likely you will need to obtain your landlord’s consent before you can carry out your alterations,
and you may also need to obtain planning consent from your local authority. Ensure you get early
professional advice on both these issues from a specialist solicitor and perhaps also a surveyor
and planning consultant to ensure that consents are obtained as soon as possible so as not to
delay your proposed works;

- Surveyor/Solicitor - get a good specialist surveyor and a good solicitor involved at an early
stage. The surveyor will be able to agree terms with the landlord for documenting the fit out works
and should ensure that you are not penalised for the works by paying a higher rent at rent review
under the lease. Your solicitor should also check that there are no restrictions on the property title
preventing you from extending the store, which will cost time and money to be resolved and which
may delay your scheme.
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As an alternative to extending, perhaps you are looking to downsize from your existing bike
shop leasehold premises — what issues do you need to consider to protect yourself/your
business against your landlord?

- Terminating the lease under a break clause - if you can terminate your lease at a specified
point because there is a break clause, you may have no continuing liabilities to your landlord.
Check the notice you have to give, generally at least 6 months and whether the break clause has
any conditions which you will need to satisfy for it to be valid. Normal conditions are payment of
all money due up to the break date, and that you have vacated the property by the break date.
More problematic is where the break clause is conditional on “performance of the tenant’s lease
covenants”;

- Negotiating termination of the lease with your landlord - if you can negotiate termination of
your lease, you may have no ongoing liabilities to your landlord but he will try to get you to pay a
fee for terminating, payment of his professional fees and payment for repairs and redecoration;

- Selling your lease to a new tenant - finding a new tenant to take over your lease is usually the
best way of realising any value it has but leases for fewer than three years often prohibit
assignment or you may need your landlord’s consent — which usually cannot be unreasonably
withheld. If you can assign the lease, you will usually have legal liabilities for all future payments
owed by future tenants, or have to guarantee some or all of the next tenant’s payments. The
landlord will also expect his professional fees in dealing with the grant of the consent to be met.
Assignment negotiations can cost more and take longer than negotiations to terminate. First you
have to find a new tenant, and may have to pay an agent to help. Second, you have to negotiate
with both the new tenant and the landlord;

- Sub-letting the premises or part of them - rental from sub-letting could cover part or all of your
rent and leave you free to move but sub-letting will not get you out of the lease — you retain all
your liabilities as a tenant and you have the additional burden of managing your sub-tenant. Sub-
letting may not even be allowed — check the lease for restrictions on subletting — and you will
almost certainly need the landlord’s consent.

| hope you have found this information helpful. | have over 8 years of experience in advising retail
occupiers on their commercial property requirements, and | am a regular cyclist. | would welcome any
commercial property enquiries which you may have. Please just contact me on:

David Jones

Solicitor, Commercial Property Team
Direct Dial: 01722 426955
david.jones@trethowans.com

Southampton Salisbury

The Director General’s House London Road Office Park
15 Rockstone Place Salisbury

Southampton SO15 2EP Wiltshire SP1 3HP

Tel: 023 8032 1000 Tel: 01722 412512

Fax: 023 8032 1001 Fax: 01722 411300

www.trethowans.com

Disclaimer and Copyright Notice

‘Know-How: Commercial Property’ is issued by Trethowans and is designed to provide you with easily digestible updates about commercial property which may be of
interest to you. It is not intended to be a replacement for detailed legal advice.

To the extent permitted by law, neither Trethowans nor the writer will be liable by reason of breach of contract, negligence or otherwise, for any loss or consequential loss
occasioned to any person acting, omitting to act, or refraining from acting in reliance upon this material, or arising from or connected with any error or omission in this
material. Consequential loss means any loss of anticipated profits, damage to reputation or goodwill, loss of expected future business, damages, costs or expenses
payable to any third party or any other indirect losses.

The copyright in this material belongs to Trethowans and it may not be reproduced in any form (in whole or in part) without the prior permission of Trethowans.
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